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Welwyn Hatfield Borough Council – Local Plan Examination in Public 

Response to Matter 3 – Green Belt EX201A and EX202A 

Aurora Properties Limited – ID: 322550 

 

1. The Council has submitted to the Examination written Advice from its Counsel, dated 

19 June 2020 [EX201A and EX202A]. 

 
2. In his advice, Mr Beglan seeks to address whether, or not, the NPPF 2012 requires a 

“sequential” approach to be taken to the selection of land [for development].  

However, it is not clear why such advice is required because the NPPF does not 

specifically prescribe a sequential approach to site allocations.  It requires a range of 

comparative assessments at both the strategic and site specific level, whereby 

different weight is given to them to arrive at an objective decision.  That is a 

comparable process which leads to an order.  The term “sequential” might therefore 

be properly used by the Inspector or Regulation 19 participants to describe that 

comparable approach, as will be discussed later herein, but it is not a formal term in 

the NPPF. 

 
3. The advice from Mr Beglan relies upon judgments in Calverton PC v Nottingham City 

Council [CO/4846/2014] and Compton Parish Council v Guildford Borough Council 

[CO/2173,2174,2175/2019], with a tangential reference to the I M Properties v 

Lichfield District Council [CO/1049/2014]. 

 
4. All of the above judgments seek to address the strategic approach to the test of 

exceptional circumstances, with only a guiding note (in the Calverton judgment) that 

exceptional circumstances must be addressed at site specific level (“this Green Belt”) 

after the strategic test has been satisfied.  In that regard, Mr Justice Jay provides 

helpful guidance at paragraph 51 of his judgment; 
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“51. In a case such as the present, it seems to me that, having undertaken the first-

stage of the Hunston approach (sc. assessing objectively assessed need), the planning 

judgments involved in the ascertainment of exceptional circumstances in the context 

of both national policy and the positive obligation located in section 39(2) should, at 

least ideally, identify and then grapple with the following matters: (i) the 

acuteness/intensity of the objectively assessed need (matters of degree may be 

important); (ii) the inherent constraints on supply/availability of land prima facie 

suitable for sustainable development; (iii) (on the facts of this case) the consequent 

difficulties in achieving sustainable development without impinging on the Green Belt; 

(iv) the nature and extent of the harm to this Green Belt (or those parts of it which 

would be lost if the boundaries were reviewed); and (v) the extent to which the 

consequent impacts on the purposes of the Green Belt may be ameliorated or reduced 

to the lowest reasonably practicable extent.” [my emphasis] 

 
5. The tests at items (i), (ii) and (iii) are strategic, whereas the test in (iv) is site specific 

and (v) is site specific to the extent to which the harm to “this” Green Belt can be 

ameliorated or reduced to the lowest practicable extent.  WHBC has confirmed its 

agreement with Mr Justice Jay in its Report to the Cabinet Planning and Parking Panel 

(CPPP) on 23 and 29 January 2020 under “Site Selection Criteria” (see paragraphs 4.63 

and 4.64 in that report).  These tests (iv and v) clearly require a comparative 

assessment of “this” Green Belt. 

 
6. The Council has made its assessment of exceptional circumstances at the strategic 

level and concluded that exceptional circumstances do exist to release land from the 

Green Belt in order to meet its FOAHN.  However, the Inspector has also made clear 

that the Council’s assessment at site specific level is incomplete and/or inconsistent.  

 
7. In the letter from the Inspector to WHBC dated 24 October 2018, Mr Middleton sets 

out his position with regard to site specific exceptional circumstances. 

 
“I note that some of the proposed development sites are considered to be more 

harmful to the Green Belt than some of land that is not proposed for development……  
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….very exceptional circumstances will need to be advanced before their allocation 

could be found sound if comparable or lesser sites that are not currently allocated, are 

retained in the Green Belt.” 

 
8. The Inspector’s approach is perfectly rational.  He requires that “very exceptional 

circumstances” need to be advanced in order to justify the selection of a High Harm 

site over sites of lesser harm to the Green Belt.  The Inspector does not rule out the 

opportunity for the Council to advance High Harm sites for allocation, but the bar is 

set understandably high and the reasons must be justified when alternative sites 

which are more suitable, more sustainable and of lesser harm to the Green Belt 

(particularly those adjacent to existing urban areas) are not being allocated. 

 
9. In Compton PC v Guildford BC Sir Duncan Ouseley grapples with this very issue 

(EX176A).  He states at paragraph 101; 

 

“101. The Inspector considered these village site releases in the context of the housing 

trajectory. They may be sequentially less preferable than the strategic sites, but they 

were necessary allocations in order to provide the initial five year housing land supply, 

as the trajectory showed, and as the Inspector was entitled to conclude.” [my 

emphasis] 

 
10. It is interesting that Sir Duncan Ouseley uses the terms “sequentially” and “preferable” 

in his judgment, neither of which are used in the NPPF 2012 as a measure of site 

allocations (with the exception of paragraph 17).  Nevertheless, the common sense 

approach advocated by Sir Duncan Ouseley is plain to understand and apply. 

 

11. The circumstances considered by the Inspector in the Guildford Examination and the 

judgment of Sir Duncan Ouseley are pertinent to the WHBC submitted Plan.  WHBC is 

failing to meet its five-year housing land supply due to a reluctance to allocate sites  
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which the Council itself has repeatedly found to be “suitable, available and 

achievable” in its HELAA and to be “reasonable alternatives” in its Sustainability 

Appraisal. 

 
12. In fact the circumstances in WHBC are far more severe because, unlike Guildford, it is 

failing to meet its FOAHN, failing to meet its five-year land supply and failing to have 

any flexibility. 

 
13. Mr Beglan also makes a tangential reference to the I M Properties judgment 

[CO/1049/2014].  Whilst Mrs Justice Patterson dismisses the Claim on the grounds of 

jurisdiction, she then, very helpfully, goes on to consider the Claimant’s grounds in 

full.  In so doing, she states at paragraph 91 of her judgment; 

“91. From that review it can be seen that there is no test that green belt land is to be 

released as a last resort. It is an exercise of planning judgment as to whether 

exceptional circumstances necessitating revision have been demonstrated.” 

14. This correctly recognises that the Council must grapple with a variety of issues in order 

to reach a planning judgment.  It might therefore be that the most suitable and 

sustainable housing distribution strategy would justify the release of Green Belt land 

for housing development ahead of urban land, as was the case in I M Properties.  This 

clearly requires rational judgment (a transparent audit trail), leading to a justifiable 

outcome. 

 
15. At the Stage 7 Hearing Session, the Council’s planning officers acknowledged that the 

allocation of Symondshyde was not the most sustainable strategy, ahead of the 

allocation of other more suitable and sustainable sites adjacent to urban areas; 

 

Ms Tiley: “It [Symondshyde] should be the last option after you have considered 

village extensions and town extensions and so, in terms of your report Sir, you might 

like to wait until all the evidence around options for sites has been completed and we 

know whether, or not, there are other options which could form part of the strategy.” 
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16. The Planning Officers did not therefore rule out the need to allocate Symondshyde, 

but they acknowledged that the application of sound planning judgment did not 

support the allocation of Symondshyde ahead of more suitable and sustainable sites 

in the borough. 

 

17. On 27 January 2019 [EX97B], the Inspector wrote to Aurora’s solicitor where he 

confirmed;  

 
“Some land, not previously suggested for development, appears to cause less harm to 

the Green Belt than some which has been.  Before I can find the plan sound, I have to 

be convinced by the Council that exceptional circumstances exist to individually justify 

all of the sites being proposed for removal from the Green Belt.” 

      [my emphasis] 

 

and; 

 

“If you have read the Calverton High Court judgment, then you will know that in 

demonstrating exceptional circumstances to remove land from the Green Belt, it has 

to be shown that (other considerations apart) the harm to the Green Belt resulting 

from these releases is the minimum possible.” 

 

and; 

 

“The unallocated sites in the HELAA assessment that are not currently proposed for 

development are almost all within the Green Belt.  Without an objective comparison 

of these sites and other land that does not contribute as much as some of them to the 

Green Belt purposes, then a plan found sound on this basis would be very likely to be 

the subject of a successful legal challenge.” 
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18. In his subsequent advice to WHBC, dated 23 March 2020 (EX186C), Mr Middleton 

reiterates his position where he states; “Symondshyde should only be considered if 

there are not sites that could be developed in more sustainable locations…”.  

 
19. The Inspector continues in the fourth paragraph of his letter; “I am unable to 

determine whether or not exceptional circumstances exist to release either site 

[Symondshyde and/or Birchall Garden Suburb] from the Green Belt.  This is primarily 

because there is insufficient information about the availability of sites in sequentially 

preferable or more sustainable locations.”   

 
20. Again, the Inspector is, quite correctly, seeking to measure both the harm to the Green 

Belt and the comparative sustainability of the options available to the Council, as a 

matter of soundness.  His use of the term “sequential” and “preferable” is consistent 

with the same meaning used by Sir Duncan Ouseley in paragraph 101 of his judgment. 

 
21. The Inspector reiterates his approach to sustainability in the section headed 

“Symondshyde” where he recognises the Council’s difficulty in finding sufficient 

housing land to meet its FOAHN, but this is qualified to the extent that the Inspector 

requires the Council to demonstrate that there are not more sustainable sites 

elsewhere in the borough. 

 
22. In his advice, Mr Middleton further addresses Birchall Garden Suburb where he states 

at paragraph 1 in that section; “I still have considerable concern about the soundness 

of releasing the Southern section of the site from the Green Belt because of its likely 

harm to the visual openness of the remaining Green Belt to the South and particularly 

to purpose 3 Countryside Encroachment”. 

 
23. These are perfectly rational comparisons that the Inspector is seeking to apply to 

Green Belt, exceptional circumstances, sustainability and soundness.  The NPPF makes 

clear that sustainability is the “golden thread” running through both plan-making and 

decision-taking. 
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24. This is reinforced by Mrs Justice Patterson in the I M Properties judgment where she 

states at paragraph 98; 

“98. That is clear advice to decision makers to take into account the consequences for 

sustainable development of any review of green belt boundaries. As part of that, 

patterns of development and additional travel are clearly relevant. 

25. The NPPF 2012 clearly requires a comparative approach to site allocations.  For 

example (but not limited to), paragraph 17 spells out 12 principles to “actively manage 

patterns of growth to make the fullest possible use of public transport, walking and 

cycling and focus significant development in locations which are or can be made 

sustainable.”  At bullet point 7, it specifically requires that site allocations should 

“prefer land of lesser environmental value” and paragraphs 34 and 35 require 

developments to be located where the need to travel will be minimised and the use 

of sustainable transport modes can be maximised.  Paragraphs 83 to 85 (Green Belt 

boundaries) clearly require objective assessment.  To achieve these environmental, 

sustainable and Green Belt aims, there is an essential need for the objective, 

comparative and rational assessment of land within the borough, in order to inform 

and justify site allocations. 

 

26. Whilst NPPF 2012 paragraphs 83, 84 and 85 should be clear to the Council in terms of 

prioritising the allocation of the most suitable and sustainable sites of least harm to 

the Green Belt, any doubt has been swept away by paragraph 138 of NPPF 2018, which 

specifically requires; “plans should give first consideration to [Green Belt] land which 

has been previously-developed and/or is well-served by public transport.”  The words 

“first consideration” cannot reasonably be construed to mean anything other than 

“First”. 
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27. There is a risk that the Council is seeking to examine and reject the term “sequential” 

in a narrow legal context, whilst failing to recognise the obvious common sense with 

which the term is being used by Sir Duncan Ouseley in the Compton judgment and by 

Mr Middleton at the WHBC Examination.  The Council would be wrong to take such a 

prescriptive and negative approach to the term “sequential” simply for the purpose of 

seeking to justify the allocation of less suitable and sustainable sites. 

 

28. In January 2020, the planning officers published a very detailed 700 page report with 

clear recommendations to the CPPP.  That report assessed suitability, sustainability 

and harm to the Green Belt.  It then identified sufficient suitable and sustainable 

housing sites to meet the FOAHN in full.  However, without justification, Members 

rejected their planning officers’ advice and instead made up a new strategy to 

constrain the allocation of housing sites, particularly in the four large villages and to 

increase the windfall allowance without any evidence to support that position.  That 

is not a sound strategy and it does not assist the Examination to progress. 

 

29. To make the submitted Plan sound, the Council should allocate the most suitable and 

sustainable sites in the borough, based on an objective, consistent and transparent 

assessment.  In so doing, the Council cannot ignore the strategy advanced to the CPPP 

by its own planning officers in January 2020. 

 

 

Alan W D Perkins FRICS 

20 October 2020 

 


