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Legal ‘advice’ to WHBC on exceptional circumstances (EX 201A) 
 
1) Campaign to Protect Rural England Hertfordshire (CPREH) wishes to make the 

Inspector aware that it disagrees with WHBC’s response to his questions in respect of 
exceptional circumstances for removal of land from the Green Belt in the WHLP to 
facilitate housebuilding. 
 

2) The barrister’s (Mr Beglan, WHBC’s legal adviser throughout the examination to date) 
advice includes a number of observations that do not deal at all with the question of 
whether there are such exceptional circumstances now that the housing need case has 
been weakened. No opinion is presented by Mr Beglan on whether exceptional 
circumstances exist or not. 
 

3) Indeed, his advice is very narrowly defined, stating that it is only on ‘whether NPPF 2012 
requires a sequential approach to be taken to the selection of land’, and nothing else. His 
advice explains why Mr Beglan concludes that it does not require such an approach, 
referring to both the Calverton in 2015 (EX26) and Compton, 5 Dec 2019 (EX175) court 
cases. It observes (paragraph 3) that there is no ‘sequential element’ in the Inspector’s 
‘formulation of the test’ that the Council should, in his opinion, follow. 

 
4) Mr Beglan notes (paragraph 5) that the judge in the Compton case states In Para 69 of 

the judgement, that it is a requirement that ‘the circumstances relied on’ must be ‘taken 
together’ to see if they ‘rationally fit within the scope of ‘exceptional circumstances’. 
 

CPREH comments  
 
5) Mr Beglan’s advice was sent to the Council on 19 June 2020, so the advice was written 

before the issue of potentially significant lower housing need projections arose, so that 
advice avoids the important issue of whether due weight is given to the context of a 
much reduced level of need.  
 

6) That issue is in addition to what the Calverton judgement (EX 26 - para 50 onwards) 
actually says about Green Belt, and how the NPPF (2012) treats its protection, especially 
in paragraphs 14 and 47.  

 
7) The separate legal opinion (Paragraph 38 of Appendix 1) attached to the representations 

on EX201A by Save Symondshyde, includes the following legal advice: ‘Both Calverton 
and Compton (two court cases relied upon by the Council’s barrister as a basis for their 
‘exceptional circumstances’ case – CPREH) recognise that the need for development in 
the Green Belt will commonly be a factor in cases where exceptional circumstances are 
found to exist’. 

 
 



8) The whole context for the Calverton case was the claim that housing need was an 
exceptional circumstance in its own right, precisely as WHBC have claimed, and in 
saying that other matters could be taken into account as well, such as the acuteness of 
any need, and other factors subsequently listed, the judge in the Compton case (EX175) 
was simply following the same line of reasoning.  

 
9) Indeed, in the Compton judgement the Issue was dealt with as Issue 1: ‘Did the 

Inspector consider and provide legally adequate reasons for his conclusion that the 
objectively assessed need for 10678 dwellings should be met in full, notwithstanding the 
consequent need for the release of land from the Green Belt?’ All of the text on that 
issue from paragraph 63 to 88 is set out in the context of a level of housing need that the 
Inspector had determined could not be met without the loss of Green Belt. He did 
conclude that exceptional circumstances existed to meet that level of need.  

 
10) The requirement set out in the Compton judgement to take together the factors that are 

relied upon to show exceptional circumstances for removal of land on the scale proposed 
at Guildford, necessarily noted that there was no prospect of meeting the assessed level 
of need without significant loss of Green Belt. But that was only the first part of the 
process. In proposing the removal of land from the Green Belt, the policy provisions of 
NPPF 2012 have to be considered to determine the extent to which need is met. 

 
11) In the Welwyn Hatfield situation, without a scale of housing need that outweighs the 

protection of the Green Belt in accordance with paragraph 14 and its accompanying 
footnote 9 in NPPF 2012, WHBC has presented no satisfactory case for the existence of 
exceptional circumstances sufficient to propose the scale of land allocations in the Green 
Belt in the submitted Local Plan, and this scale of housing need is now likely to be much 
less in the light of the latest information available from ONS household projections, on 
which CPREH has also made representations (Matter 4) 

 
12) It is in this context that the question arises as to whether WHBC are legally obliged to 

avoid Green Belt first, before then minimising the harm to it by minimising the amount of 
land removed from it, and causing least harm in other ways too, such as selecting the 
‘least harmful’ locations. 

 
13) CPREH considers that exceptional circumstances can only exist for the removal of land 

from the Green Belt if all other means of meeting development needs, based on up to 
date information, have been found to be insufficient, and then only if those exceptional 
circumstances are demonstrated in accordance with NPPF 2012 along the lines set out 
in the Calverton and Compton judgements. This does, in the opinion of CPREH, amount 
to a sequential process. 

 
14) CPREH considers that exceptional circumstances do not exist for the scale of housing 

proposed in the submitted Plan, or for the individual major site allocations, particularly in 
the light of the latest available information on likely future housing need. 
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