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RESPONSE TO LEGAL ADVICE FOR WHBC BY MR BEGLAN IN EX202A 

1. Mr Beglan of Counsel states that he was “asked to advise as to whether na5onal 
Green Belt guidance in the NPPF 2012 (which applies to the emerging Welwyn Ha*ield Local 
Plan) requires a sequen5al approach to be taken to the selec5on of land.”  He suggests that 
it does not, based on a leading judicial case, Calverton, supplemented by other cases, 
assessing excep5onal circumstances for releasing land from Green Belt (his paragraph 3). 

2. This does not give the whole picture.  The fact that the NPPF 2012 does not require 
use of a sequen5al approach does not mean that using this approach cannot be a desirable 
way of proceeding.  Equally significantly, it has not been ruled out by case law – indeed it has 
been posi5vely encouraged, and it is the approach in part already adopted by Welwyn 
Ha*ield BC and by the Inspector.  Use of the sequen5al approach can therefore be highly 
appropriate, as it is here.  These points fatally flaw the conclusions reached by Mr Beglan in 
his paragraph 8: “in my view the approach adopted by the Council is clearly legally 
consistent with (i) the applicable na5onal guidance, (ii) the above caselaw, and (iii) the 
principle of the approach endorsed by the inspector in EX39”. 

3. Save Symondshyde obtained a legal Opinion on Mr Beglan’s Advice to the Council, 
from Mr Richard Langham at Landmark Chambers.  This is abached as an Appendix .  The 1

key points arising for the purposes of this Local Plan are as follow. 

Is the sequen5al approach to selec5ng ‘excep5onal circumstances’ sites appropriate in law? 

4. In his Judgement in the Compton case, one of Mr Beglan’s supplementary cases 
involving a challenge to the adopted Guildford Local Plan, Ouseley J clearly envisaged a 
sequen5al approach to the selec5on of Green Belt sites when assessing ‘excep5onal 
circumstances’.  He stated at paragraph 72: 

“I accept that it is clearly implicit in the stage 2 process that restraint may mean that the 
OAN is not met.  But that is not the same as saying that the unmet need is irrelevant to 
the existence of “excep5onal circumstances”, or that it cannot weigh heavily or 
decisively; it is simply not necessarily sufficient of itself.  These factors do not exist in a 
vacuum or by themselves: there will almost inevitably be an analysis of the nature and 
degree of the need, allied to considera5on of why the need cannot be met in loca5ons 
which are sequen5ally preferable for such developments, an analysis of the impact on 
the func5oning of the Green Belt and its purpose, and what other advantages the 
proposed loca5ons, released from the Green Belt, might bring, for example, in terms of a 
sound spa5al distribu5on strategy” (emphasis added). 

5. In his paragraph 6 Mr Langham interprets this to indicate that the absence of a 
sequen5al approach would poten5ally be an omission: “Ouseley J in paragraph 72 of 
Compton clearly contemplates that the results of a sequen5al assessment can be considered 
when reaching a judgment on whether excep5onal circumstances exist.  Further, I think that 
the relevant authority can ra5onally take the view that the absence of any or any adequate 
sequen5al assessment is relevant to its conclusion on whether excep5onal circumstances 
have been shown.”  Mr Beglan was therefore somewhat mischievous when he concluded 
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that “the approach adopted by the Council [which he seems to be taking as denying use of 
the sequen5al approach] is clearly legally consistent with… (ii) the above 
caselaw” (paragraph 8). 

The Inspector’s view of the sequen5al approach to iden5fying Green Belt sites 

6. The Inspector has repeatedly indicated the need for a sequen5al approach to 
iden5fying ‘excep5onal circumstances’ for the release of Green Belt land.  Mr Langham’s 
Opinion states “the Inspector has plainly suggested to the Council that he wants to be 
sa5sfied that there are no preferable alterna5ves to the sites proposed to be released from 
the Green Belt” (paragraph 7); and regarding EX39 (December 2017) “I accept that the 
Inspector did not explicitly state that a sequen5al approach to anything had to be followed. 
But his star5ng point was that, in order to meet the FOAHN, there would have to be releases 
from the Green Belt and that there would have to be a considera5on of the candidate sites 
by reference to their contribu5on to the objec5ves of the Green Belt and to other desirable 
objec5ves.  This implies a ranking” (paragraph 20). 

7. The Council’s commissioning of LUC to provide a more detailed sequen5al approach 
to Green Belt land releases was in response to EX39 because it had failed to provide this in 
sufficient detail up to that point.  The Inspector was trying to help the Council achieve the 
policy requirements of the NPPF 2012 consistent with requirements set out in case law.  Mr 
Beglan’s concluding Advice was that “the approach adopted by the Council is clearly legally 
consistent with… (iii) the principle of the approach endorsed by the inspector in EX39”.  This 
seems to us not only to take an over-legal approach to a policy issue, but also to be 
dependent for its accuracy on the adequacy of the sequen5al approach taken by the Council 
aper that point in 5me.  This has not been achieved, as the following two paragraphs show. 

8. In the specific case of Symondshyde, the Inspector has been clear that an empha5c 
sequen5al approach is needed.  In EX183 (13 February 2020) the Inspector considered that 
hearings on Birchall Garden Suburb and Symondshyde should go ahead as programmed, but 
he added: “These Hearings should take place in the context of an updated sustainability 
appraisal that has objec5vely considered and compared all development op5ons within the 
Green Belt.” 

9. Likewise, in his opening paragraph of EX186C (23 March 2020) he stated: “I have 
previously said that Symondshyde should only be considered if there are not sites that could 
be developed in more sustainable loca5ons and I intended to examine it when there was 
much more informa5on before the Examina5on about the alterna5ves.”  The Inspector went 
on to say in EX186C of Symondshyde and BGS “I am unable to determine whether or not 
excep5onal circumstances exist to release either site from the Green Belt.  This is primarily 
because there is insufficient informa5on about the availability of sites in sequen5ally 
preferable or more sustainable loca5ons, and on the compara5ve impact of developments 
on the openness and purposes of the Green Belt” (emphasis added). 

10. We consider the Inspector was right to press these issues.  Amongst other 
limita5ons, the Green Belt Study Stage 3 (August 2018 by LUC), commissioned by WHBC in 

 2



Welwyn-Ha*ield Local Plan Examina5on   
Representor: Save Symondshyde 

response to EX39, strikingly failed to provide detailed informa5on on alterna5ve loca5ons 
for a new seblement.  On this subject it concluded: 

“there are no varia5ons in the performance of the Green Belt to purposes 1, 4 and 5 
within the wider Green Belt.  There are, however, varia5ons in the performance of 
Purpose 2 and 3 and therefore these assessments can be used to iden5fy which 
areas in the wider Green Belt make a stronger or weaker overall contribu5on to the 
Green Belt purposes.  As almost all areas within the wider Green Belt make a 
significant contribu5on to Purpose 3 (with the excep5on of the areas around the 
Royal Veterinary College and Danesbury), it is Purpose 2 that provides a useful 
indicator of where new seblement loca5ons could poten5ally result in less harm to 
the Green Belt” (paragraph 8.11). 

However, the accompanying Figure 8.1, showing the findings of the assessment of the 
contribu5on to Purpose 2 for all areas within the Borough (prevent neighbouring towns 
from merging), found very extensive areas making ‘lible or no contribu5on’ to Purpose 2, 
but there was no detailed compara5ve assessment of these at all.  A sequen5al approach 
was not adopted on this maber. 

11. Mr Langham’s Advice clearly shows that the Council’s submissions have repeatedly 
fallen short of the Inspector’s expecta5ons in respect of iden5fying Green Belt sites which 
might be released under the ‘excep5onal circumstances’ policy.  Case law establishes that a 
ranking system such as the sequen5al approach is appropriate to implement the NPPF in this 
respect.  We conclude that Mr Beglan’s efforts to jus5fy the Plan as it is and to challenge the 
Inspector’s approach on legal grounds are misplaced. 

October 2020 

Save Symondshyde 
2 Cromer Hyde Lane 
Welwyn Garden City 
Herts AL8 7XE 
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