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IN THE MATTER OF THE EMERGING WELWYN HATFIELD LOCAL PLAN 

 

 

 

OPINION 

 

 

 

1. I am asked to advise the Save Symondshyde Group in relation to the emerging Welwyn 

Hatfield Local Plan.  I have been provided with a very helpful briefing note.  In this 

opinion I address the questions raised in paragraphs 6.1, 6.3, 6.4, 6.5 and 6.7 of that 

note, albeit not in that order. 

 

 

Paragraph 6.1 

 

2. The plan-making authority, Welwyn Hatfield District Council (‘the Council’) has 

obtained an opinion from Mr Wayne Beglan of counsel dealing with the test for the 

release of land from the Green Belt.   I am told that Mr Beglan has represented the 

Council at the Local Plan examination. 

 

3. I am asked to comment on the impartiality of the advice.  In providing legal advice to a 

client a professional lawyer is not acting judicially or quasi-judicially, his advice is not 

in the nature of a judgment or a decision letter and there is no requirement for him to 

be impartial.  Whether the advice carries any weight depends entirely on the 

persuasiveness of the reasoning deployed (including whether it correctly addresses all 

relevant caselaw and statutory material etc) and the reputation of the adviser. 

 

 

Paragraph 6.4 

 

4. I consider that it is correct to advise that the test of ‘exceptional circumstances’ for the 

release of land from the Green Belt set out in paragraph 83 of the 2012 NPPF does 

not, as a matter of law, require that a sequential approach must be applied.  If the 

position were otherwise, it would never be possible to justify the release of Green Belt 

land in the absence of the application of a sequential approach.  This would mean that 

it would never be possible for a relevant authority to release land from the Green Belt 



on the basis that there was some particular reason for the development of the particular 

site – eg the remediation of serious contamination.  To suggest that there would have 

to be a sequential assessment of some kind before it was possible to find that 

exceptional circumstances existed in such a case would be ridiculous. 

 

5. The fundamental point made in both Calverton and Compton is that there is no 

definition of ‘exceptional circumstances’ in the NPPF and therefore no list of pre-

requisites, and that whether the factors which are relied on in a particular case are 

sufficient to amount to ‘exceptional circumstances’ is a matter for the judgment of the 

relevant authority. 

 

6. Of course, in a case where the justification for release has nothing to do with the 

circumstances of the particular Green Belt site, but is founded on a need to provide 

housing which cannot be met solely on non-Green Belt sites, a very good way to 

establish exceptional circumstances will be to carry out a sequential assessment.  

Ouseley J in paragraph 72 of Compton clearly contemplates that the results of a 

sequential assessment can be considered when reaching a judgment on whether 

exceptional circumstances exist.  Further, I think that the relevant authority can 

rationally take the view that the absence of any or any adequate sequential 

assessment is relevant to its conclusion on whether exceptional circumstances have 

been shown.  (I should point out that, in relation to the test of exceptional 

circumstances, the relevant authority will almost always be an examining inspector.  

The test of exceptional circumstances is only relevant to plan-making.  It will be the 

inspector who will make the final assessment of exceptional circumstances in relation 

to the sites considered at the examination.  The real question in the present case is 

not whether the approach taken by the Council is a lawful approach but whether the 

Inspector is prepared to agree with the conclusion that exceptional circumstances 

exist.) 

 

7. In this case the Inspector has plainly suggested to the Council that he wants to be 

satisfied that there are no preferable alternatives to the sites proposed to be released 

from the Green Belt (see below).  I can see nothing wrong with this.  If, when he writes 

his report, he is not so satisfied, he will be entitled to take this into account when 

reaching a conclusion on exceptional circumstances.  The absence of evidence that 

there are no sequentially preferable sites would not preclude a conclusion that 

exceptional circumstances exist in relation to the proposed releases – but it would 

certainly make it harder to reach.   



8. There are two further points which I think that it is worth making. 

 

9. First, Mr Beglan quotes the matters which were said to require consideration in 

paragraph 51 of the Calverton decision.  He then suggests that a ‘very similar 

formulation’ is used in paragraphs 68-72 of Compton.  I certainly agree that paragraph 

69 of Compton (‘all that is required is that the circumstances relied on, taken together, 

rationally fit within the scope of exceptional circumstances in this context’) accords with 

the overall approach in Calverton (see for example paragraph 20).  I am not sure how 

much similarity there is between the other points made in paragraphs 68-72 of 

Compton and paragraph 51 of Calverton.  For what it is worth I would identify those 

other points as follows –  

 

a. ‘Exceptional circumstances’ are capable of embracing an array of 

circumstances with the result that ‘the judicial emphasis’ will not be on 

‘providing a definition or criteria or characteristics …’ (Paragraph 69).   

 

b. Exceptional circumstances can be found in a combination of circumstances. 

(Paragraph 71). 

 

c. “Exceptional circumstances” is a less demanding test than that for “very special 

circumstances” and there is no requirement that Green Belt land should be 

released as a last resort.  (Paragraph 70) 

 

d. General planning needs, such as for ordinary housing, can be considered, 

although ‘it is simply not necessarily sufficient of itself’.  (Paragraph 72).  

 

e. ‘… there will almost inevitably be an analysis of the nature and degree of the 

need, allied to consideration of why the need cannot be met in locations which 

are sequentially preferable for such developments, an analysis of the impact 

on the functioning of the Green Belt and its purpose, and what other 

advantages the proposed locations, released from the Green Belt, might bring, 

for example, in terms of a sound spatial distribution strategy.’ (Paragraph 72)  

 

f. The list in paragraph 51 of Calverton is not exhaustive or a checklist.  In other 

cases other factors will be important – eg ‘the overall distribution of 

development, and the scope for other uses to be provided for along with 

sustainable infrastructure’.  (Paragraph 72) 



10. Second, s19 of the Planning and Compulsory Purchase Act 2004 requires that a Local 

Plan should be accompanied by an appraisal of the sustainability of its proposals.  

Paragraph 7 of section 11 of the NPPG provides that - 

 

‘Strategic environmental assessment considers only the environmental effects 

of a plan, whereas sustainability appraisal considers the plan’s wider economic 

and social effects in addition to its potential environmental impacts.  

Sustainability appraisal should meet all of the requirements of the 

Environmental Assessment of Plans and Programmes Regulations 2004, so a 

separate strategic environmental assessment should not be required.’ 

 

 

11. A sustainability appraisal prepared in accordance with this advice will therefore have 

to satisfy the requirements of the r12 of the 2004 Regulations in relation to the 

consideration of alternatives.  I see that the Inspector is expecting the Council to submit 

a revised sustainability appraisal.  The Inspector will be able to consider what he reads 

in this when forming a judgment as to whether exceptional circumstances justifying the 

release of Green Belt land exist.  But it is important not to confuse the requirements of 

r12 of the Regulations with the requirements (such as they are) for a lawful conclusion 

that exceptional circumstances exist.   

 

12. I have not been asked to advise on whether the Council has produced an adequate 

SEA for its present proposals. 

 

 

Paragraph 6.3 

 

13. Mr Beglan advises that the Council is entitled to proceed on the basis (when reaching 

its own view on exceptional circumstances) that it is not essential for there to be a 

sequential assessment before there can be exceptional circumstances.  Paragraph 8 

indicates that ‘the approach adopted by the Council’ is consistent with this: this must 

be a reference to the present approach of the Council.   

 

14. I have not examined whether there have been changes in the approach taken by the 

Council to exceptional circumstances in the period since May 2017.  I set out what the 

Inspector has said about sequential assessments below.  

 

http://www.legislation.gov.uk/uksi/2004/1633/contents/made


Paragraph 6.5 

 

15. I am asked to consider whether, in various letters and notes, the Inspector has 

endorsed the approach that the Council has been taking.   

 

16. I have found it convenient to set these letters and notes in a chronological context.   

 

 

EX39 

 

17. The submission draft of the Local Plan was submitted in May 2017 and the examination 

started in September 2017.  By December 2017 the Inspector had dealt with two of 

eight stages, including stages concerned with the Green Belt review and exceptional 

circumstances.  At that time he published a paper (EX39) in which he made the 

following points about the material submitted by the Council - 

 

The plan as submitted does not provide sufficient sites to meet the Full 

Objectively Assessed Housing Need.   

 

The development strategy put forward in the plan is not sound, in part because 

there is insufficient justification for the failure to release sufficient developable 

sites within the Green Belt.  

 

The Council’s phase 1 and phase 2 Green Belt Reviews are defective because 

they do not properly consider whether there are small Green Belt sites close to 

the urban areas which could be released for housing and because they take a 

wrong approach to landscape character.  

 

 

18. In relation to whether Green Belt land should be released he made the following points 

-  

 

With sites which cannot be ruled out for release on the grounds of harm to the 

Green Belt, ‘the impact on Green Belt purposes is just one of many factors to 

be weighed in the balance’.  

 



‘Unfortunately, there is no clear ranking of considerations either with respect to 

the different Green Belt purposes or with regard to all the relevant 

considerations used to determine the suitability of land for development in 

National Policy.  The weight to be given to the different considerations is 

therefore a matter of rational professional judgement.’ 

 

‘… there must be a limit beyond which the development of undeveloped land 

between settlements …should not proceed.’ 

 

‘Given that “maintaining the settlement pattern” is a local consideration and not 

one of the five Green Belt purposes it is arguable whether or not it should be 

given the same weight as the others but that again is a matter of rational 

objective judgement.’ 

 

‘In the context of assisting in the safeguarding of the countryside from 

encroachment, it is again openness that is the most important consideration. It 

is therefore not simply the countryside characteristics of a particular site but 

how that site contributes to the wider countryside with which it is a constituent 

part.’  

 

 

19. It seems to me that this note, far from endorsing any existing approach taken by the 

Council, was requiring it to carry out further work, and defining the parameters of that 

work.  I accept that the Inspector did not explicitly state that a sequential approach to 

anything had to be followed.  But his starting point was that, in order to meet the 

FOAHN, there would have to be releases from the Green Belt and that there would 

have to be a consideration of the candidate sites by reference to their contribution to 

the objectives of the Green Belt and to other desirable objectives.  This implies a 

ranking.  

 

 

EX155 

 

20. I am instructed that a further Green Belt study, published in August 2018, took a 

sequential approach to assessing Green Belt sites.  Development of the Symondshyde 

site was assessed as causing ‘moderate-high’ harm to the Green Belt.  I infer that this 

study was considered at Stage 5 of the Examination (briefing note 2.8), after which the 



Council carried out a call for sites to establish whether there were further sites which 

could be acceptably released from the Green Belt.  Consultation on the results was 

carried out in May 2019.  On 8 August 2019 the Inspector wrote to the Council (EX155) 

making the following points -   

 

[Following the hearings in October 2017] ‘I came to the conclusion that the 

fundamental soundness problem was an inadequate set of housing land 

proposals to meet the Objective Assessed Housing Need then advanced by 

the Council.  I considered this to be mainly caused by the lack of an in-depth 

assessment of the contributions various sites adjacent to the urban areas make 

to the purposes and openness of the Green Belt.  In consequence, if that could 

be established, then either exceptional circumstances to take additional land 

out of the Green Belt, to meet the housing shortfall, could be justified or if not, 

there could be a justification for a housing requirement and supply which is 

lower than need. … None of this has yet happened.’  (Italics added) 

 

He contemplated ‘the option of [the Council] withdrawing the plan with a view 

to re-submitting it for Examination when the work is finally completed and there 

are no obvious soundness issues accompanying it.’ 

 

 

21. This is plainly not endorsing any existing approach of the Council.  Indeed this appears 

to be telling the Council that it had not done what had been requested in EX39. 

 

 

EX178 

 

22. Housing need forecasts were considered at Stage 6 hearings in December 2019.  

Following this the Inspector issued an advice note dated 6 January 2020 (EX178) in 

which he made the following points –  

 

The evidence justifies a FOAHN of 800 dwellings per year for the duration of 

the plan but this might require reconsideration if progress towards adoption 

continues to be slow. 

 

‘The Council has already done a considerable amount of work, comparatively 

assessing the contributions land within the Green Belt makes to its purposes.  



Having considered the outcome of this work, alongside other planning 

considerations, additional sites with potential for Green Belt release and 

subsequent development are shortly to be publicised.’  

 

‘Unless there are sound planning reasons for not doing so, in the first instance, 

the totality of all of the dwellings assumed to be built during the plan period, on 

sites put forward in the adopted plan, must be capable of meeting, as a 

minimum, the FOAHN for at least the plan period.’  

 

 

23. I do not consider that this provides any guidance as to the correct approach to the 

selection of sites for release for the Green Belt.  I read the reference to the Council 

having done work ‘comparatively assessing the contributions land within the Green 

Belt makes to its purposes’ as a statement of fact.   

 

 

EX180C 

 

24. I have been asked to consider EX180C, a note by the Inspector dated 1 February 

2020.  Although chronologically this occurs after the change in the Council’s stance 

which took place in January 2020 (see below), it does not address that change.  In 

EX180C the Inspector said - 

 

‘In assessing the soundness of the plan, the Inspector is required to 

demonstrate that exceptional circumstances exist before finding individually 

that it is sound to remove areas of land from the Green Belt.  Exceptional 

circumstances can be demonstrated in a number of ways.  In the circumstances 

of Welwyn/Hatfield, its acute housing need and shortage of sites to meet this 

need, other than within the Green Belt, is an important consideration. However, 

other Green Belt considerations, including the comparative outcomes of the 

three Green Belt studies and government policy and guidance on Green Belt, 

must be a part of the equation, as should other planning considerations such 

as heritage or flood risk etc.’   

 

‘The questions are primarily for the Council to answer in the terms set out.’  

 



‘The Inspector is aware that there are four railway stations within the Borough 

outside of the two main towns and that these locations are well served by public 

transport. Whilst not familiar with the detailed geography and planning 

considerations of their surroundings, it seems to him that there is land within 

walking distance of at least three of these stations (possibly all four) and within 

the Borough, that should be considered for release, in the context of paragraph 

138 of the National Planning Policy Framework, before land that is not well 

served by public transport is assessed. Some of this is already proposed for 

development.  A revised Sustainability Appraisal could well demonstrate that 

there are sound planning reasons justifying why other land cannot be removed 

from the Green Belt and that if the housing need being advanced by the Council 

is to be met, then less sustainable options from a transportation perspective, 

such as Symondshyde, should be considered.’  (Italics added) 

 

‘It is for the Council to demonstrate that it has had proper regard to paragraph 

138 in its site selection justifications ...’  

 

 

25. As the briefing note points out, the reference to paragraph 138 of the NPPF is clearly 

to paragraph 138 of the 2018 NPPF.  

 

26. It is quite obvious to me that the Inspector still did not think that the Council’s 

assessment of sites proposed for release from the Green Belt had been sufficiently 

thorough.  His comments about sites near stations indicated that Green Belt sites 

closer to public transport were to be preferred for release.   

 

 

EX183 

 

27. The results of the consultation on the call for sites were considered by the Council in 

January 2020.  I am told that on 30 January 2020 the Cabinet voted not to meet the 

FOAHN identified by the Inspector and to remove the Symondshyde site (and other 

sites) from the Plan.   The Council informed the Inspector of these changes by letter 

dated 10 February 2020.  I see that the Council did not suggest that it would be asking 

for a modification to the submitted plan to remove the allocation of the Symondshyde 

site: it is not clear to me why not.  

 



28. The Inspector addressed the new approach of the Council in a letter dated 13 February 

2020 (EX183) in which he made the following points –  

 

The Council should have rigorously assessed the soundness of its plan before 

it submitted it in May 2017.  

 

Changes to the submitted plan could only be considered as main modifications.  

 

The hearings to consider the proposals for Symondshyde and Birchall Garden 

Suburb would go ahead as programmed in March 2020. 

 

‘If the Council considers that the evidence base has changed sufficiently to 

justify a change in its considerations, affecting the soundness of either or both 

of these proposals, then this is the last opportunity to debate such evidence.’ 

 

There would be hearings into all of the outstanding Regulation 19 sites and the 

proposed new releases from the Green Belt in May 2020.  ‘These Hearings 

should take place in the context of an updated sustainability appraisal that has 

objectively considered and compared all development options within the Green 

Belt.’    

 

Following these the Inspector would prepare an interim report ‘that clearly 

identifies those submitted sites (if there are any) that I consider not to meet the 

tests of soundness and should therefore be excluded from the plan and those 

which I considers to be sound or with appropriate modification can be made 

sound.’   

 

‘I will also invite the Council to take appropriate action to resolve any 

outstanding matters of soundness. This is likely to include the submission of 

additional housing sites for development.  It will no doubt include some or all of 

the sites recently considered by the Council, but it could include others.’ 

 

‘If the Council is unable to identify sufficient land to meet its housing need, then 

I will expect it to demonstrate the soundness of such an approach through a 

rigorous assessment of all of the potential alternatives.’ 

 

 



29. I do not read this as an endorsement of any existing approach of the Council.  The 

Inspector cast doubt on the soundness of the submission draft of the plan.  He felt 

obliged to examine a proposal which the Council now wished to abandon.  Although 

he did not express any concluded view on any aspect of the Plan before him, he 

countenanced the likelihood of further allocations being needed.   He had clearly not 

been persuaded that it would be sound to meet less than the FOAHN, which was now 

the Council’s intention. 

 

 

EX186C 

 

30. The Symondshyde and Birchall Garden Suburb hearings were held in March 2020.  I 

am told that the Council officers continued to defend the allocation of the Symondshyde 

site.  In EX186C, dated 23 March 2020 the Inspector made the following points - 

 

‘You are probably aware that I have had reservations concerning the 

soundness of aspects of both of the proposals that we have discussed over the 

last couple of days. I have previously said that Symondshyde should only be 

considered if there are not sites that could be developed in more sustainable 

locations and I intended to examine it when there was much more information 

before the Examination about the alternatives.’   

 

‘… I am unable to give you a final decision on the soundness of either of these 

proposed allocations at this stage.  Among other reasons this is because I am 

unable to determine whether or not exceptional circumstances exist to release 

either site from the Green Belt.  This is primarily because there is insufficient 

information about the availability of sites in sequentially preferable or more 

sustainable locations, and on the comparative impact of developments on the 

openness and purposes of the Green Belt.  Additionally, I do not know fully the 

relative consequent impacts of mitigation on the purposes of the Green Belt, 

for either site or for other potential alternatives.  Furthermore, I do not have 

sufficient information on the site and sustainability implications of releasing 

either site for development.’  

 

‘… On the evidence before me I have significant doubts about the sustainability 

of the submitted proposals’ because of its size and accessibility.  

 



‘Within the general location of the proposal …  and in the context of the 

Council’s apparent difficulties in finding sufficient housing land to meet its 

FOAHN as well as assuming that there are not more sustainable alternatives, 

I consider there to be some scope to extend the site in minor ways [in an 

identified location]. …’   

 

‘However, based on the information before the examination, I consider that the 

most sustainable location for a development of this critical mass in this part of 

the Borough, or an even greater amount of development, is much closer to the 

western edge of Hatfield than has been proposed.’   

 

‘If this is not a deliverable option, I would invite the Council to prepare a 

statement for the Examination that clearly justifies why such an option [in an 

identified area] … would not be available for development before 2036.’  

 

‘Additionally, I would ask the Council to justify how the Symondshyde proposal 

would create a sustainable neighbourhood.  In that context I am most 

concerned about its transportation links but also the viability of retail and 

community facilities …  Ideally the settlement ought to be able to support some 

health and catering/refreshment facilities as well as the others that have been 

indicated.’  

 

‘Additionally, I would require more information on how a sustainable 

transportation scheme could be successfully introduced into the development 

(presumably buses?) …’   

 

‘I would also ask the Council to look at the possible advantages for increasing 

the availability of non-car transport to this location and for improving the range 

of facilities available, through an increase in the critical mass of the 

development …’  

          (Italics added) 

 

31. In this letter the Inspector was considering the merits of a site which the Council no 

longer wished to allocate and was telling the Council how it might establish exceptional 

circumstances to justify its release.  He told the Council in terms that he would require 

information about the availability of sequentially preferable sites.  

 



EX202 

 

32. I am told that the Council and the promoters of the Symondshyde site have seized on 

the comments about land closer to Hatfield being a more sustainable location to 

propose the expansion of the site to accommodate an additional 500 houses.  I can 

see this reflected in EX202, a letter from the Council to the Inspector dated 19 June 

2020 which responds to EX186C.  In this letter officers answered many of the 

Inspector’s points raised in EX186C and suggested that it would be appropriate for the 

allocation of the land at Symondshyde to remain in the Plan.  It is not clear from the 

briefing note how officers had authority to do this, or indeed to promote the allocation 

of the Symondshyde site at the hearing in March, given the decision of the Council’s 

cabinet of 30 January.   

 

33. I see that the letter commented on the approach to exceptional circumstances as 

follows –  

 

‘As a preliminary point, the Council would take this opportunity to reaffirm that 

the local plan is being examined against the 2012 NPPF.  Green belt policy 

within that document does not make a reference to a sequential approach to 

green belt release.  I have appended … a note from our Barrister which gives 

a clear legal opinion on this matter and I ask that you consider this advice.’ 

 

 

EX197 and EX199 

 

34. I am asked to consider EX197, a letter from the Inspector dated 13 August, 2020.  This 

dealt with concern expressed by the Council about the Inspector’s intention to write an 

interim report.  The Inspector stated that his intention ‘should not have been a signal 

to delay the presentation of new sites to the Examination’ together with ‘the 

accompanying Revised Sustainability Appraisal’.  The Inspector said -   

 

‘As you know, a number of the sites that are proposed in your Regulation 19 

Plan are unusually controversial and their soundness overall is questionable in 

the context of the Sustainability Appraisal that is before me.  Whether that will 

be the case when I have had sight of the Revised Sustainability Appraisal 

remains to be seen.’  

 



35. Beyond the comments about a sustainability appraisal, I do not see any guidance

about the approach taken by the Council to establishing exceptional circumstances.  I

do not see any endorsement of any existing approach taken by the Council.

36. I have pointed out a revised sustainability appraisal, while it might provide information

relevant to establishing exceptional circumstances, would be required to address the

different requirements of the SEA Regulations.

37. I am also asked to consider EX199, the Council’s response to the Inspector dated 24

August 2020.  However this does not contain any guidance from the Inspector about

the approach taken by the Council.

Paragraph 6.7 

38. I am asked to consider whether, if the Inspector accepts that the OAN should be

reduced, this ‘might’ affect his assessment of exceptional circumstances in relation to

the areas of Green Belt land presently proposed to be released.  I think that it almost

inevitably would.  Both Calverton and Compton recognise that the need for

development in the Green Belt will commonly be a factor in cases where exceptional

circumstances are found to exist.  If the level of need required to be met falls, the

amount of land which must be released from the Green Belt will fall.  I think that this

will almost inevitably mean that the extent of land in relation to which exceptional

circumstances are judged to exist will be less.

RICHARD LANGHAM 

Landmark Chambers  

180 Fleet Street  

LONDON EC4A 2HG  

22 October 2020 


