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Welwyn Hatfield Borough Council – Local Plan Examination in Public 

Response to Matter 1 – Birchall Garden Suburb (SDS2) 

EX201, EX202B and EX201L 

Aurora Properties Limited – ID: 322550 

Introduction 

 

1. The Council has submitted to the Examination a letter (EX201) dated 19 June 2020 

from the Head of Planning at WHBC providing a response to EX186B and EX186C. 

 

2. At paragraph 3 on the opening page of EX201, the Head of Planning states: 

 
“Green Belt policy within that document does not make reference to a sequential 

approach to green belt release.  I have appended (Appendix 1 to this letter) a note from 

our Barrister which gives a clear legal opinion on this matter”. [my emphasis] 

 
3. In contrast, in section 4 “Conclusion” the Head of Planning states; 

 

“Reasonable professional judgement has been used to assess the capacity of this site 

and no showstoppers have been identified.” [my emphasis] 

 

4. The Council has repeatedly used the term “no showstoppers” at the Examination to 

set the benchmark by which it considers allocated sites are sound, because the Council 

does not consider any one of the cumulative adverse impacts to be a “showstopper”. 

 

5. I have searched through the NPPF 2012, the NPPF 2018, Planning Practice Guidance 

and High Court and Court of Appeal decisions.  I cannot find a reference anywhere to 

the term “No Showstopper” as justification for the allocation of a site which might 

otherwise be found unsound for cumulative adverse reasons. 
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6. It therefore appears that the Council is willing to spend its time and financial resources 

obtaining Counsel’s Advice to seek to dismiss the term “sequential” from the 

Inspector’s judgment, as a means of assessing the comparable merits of individual 

sites, but it then seeks to make up an entirely novel test of “no showstopper” as a 

reason to persuade the Inspector to justify the allocation of sites which would  

otherwise be unsound for cumulative adverse reasons.  The Council is being 

hypocritical in its cherry-picking of terms, which are not in the NPPF or PPG, to suit the 

outcome it is seeking to achieve. 

 
7. This exposes the central problem running through the preparation, submission and 

Examination of the WHBC Local Plan.  The Council’s strategy is to start with the answer 

it desires (regardless of the planning merits) and work back to the question.  That is 

not a sound strategy.   

 
8. The Council now finds that it is unable to justify the allocation of Birchall Garden 

Suburb at the Examination due to a multitude of adverse impacts, so it falls back on 

an entirely unfounded test of “no showstopper” as its trump card. 

 
Harm to the visual openness of the Green Belt to the south and the potential for 

mitigation.  

 
9. Paragraph 79 of the NPPF makes clear; 

 
“the essential characteristics of Green Belts are their openness and their permanence”. 

 

10. Openness of the Green Belt is not defined as a national purpose, but it is identified in 

the NPPF along with permanence as an essential characteristic.  

 

11. Openness should be assessed for both its visual and spatial characteristics. 
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12. The three relevant national purposes of Green Belt are: 

• To check the unrestricted sprawl of large built-up areas; 

• To prevent neighbouring towns from merging; 

• To assist in safeguarding the countryside from encroachment; 

 

13. The map at Appendix 1 (attached) shows the proposed site for Birchall Garden Suburb 

(SDS2).  It hangs by a thread from the southeast boundary of Welwyn Garden City and 

is physically separated from the eastern boundary of Welwyn Garden City by a Wildlife 

Site (WS80) and by a Local Nature Reserve (LNR3).  It could therefore be argued that 

the whole site is (i) encroaching into the Green Belt and (ii) harming both the visual 

and spatial openness of the Green Belt.  However, for the purposes of this Examination 

the site should be assessed as two distinct areas; (Area A) to the north and (Area B) to 

the south.  These two areas have very different impacts on the purposes of the Green 

Belt and the visual and spatial openness of the Green Belt. 

 

14. Appendix 2 is an aerial photograph of the site.  The openness of the Green Belt, 

particularly in the southern area, is more than obvious.  However, the stream (see 

Appendix 1) and the extensive mature woodland alongside the stream (see Appendix 

2) provide a potential new Green Belt boundary of sufficient strength to separate Area 

A and Area B and to warrant the further consideration of the Northern Area A as a 

potential housing allocation site. 

 

15. Area A to the north of the stream is capable of annexation to the southeast boundary 

of Welwyn Garden City both physically and spatially.  It would cause less harm if it is 

was released from the Green Belt than Area B. 

 
16. The LUC Stage 3 Green Belt assessment of parcel P24 is quite bizarre.  There is no sub-

area assessment of the Northern Area A, which is simply lumped in with area P24a as  
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being “Moderate-High” harm if the whole area is released.  However, by itself, P24a 

(to the northeast of the SDS2 development area) is found to be only “Moderate” harm. 

 
17. This is another example of significant inconsistency by LUC when compared with other 

sites in the borough, particularly those around the four large villages, where LUC has 

failed to recognise the lesser harm caused by smaller sub-areas adjacent to existing 

settlements which are also more sustainable locations. 

 
18. LUC lumps the whole of the Southern Area B as part of a much larger land area (P24c) 

which it assesses as Moderate High harm if released from the Green Belt.  Again, there 

is no sub-area assessment and it is therefore impossible to make comparative 

judgments.  However, no rational assessment of the southern part of SDS2 area could 

reasonably find the harm to the Green Belt to be only Moderate High if released from 

the Green Belt. 

 
19. The LUC report is further confused by parcel 24c being assessed again, as parcel 25. 

 
20. The Inspector specifically requested the LUC Green Belt review to provide an objective 

and finer grain assessment of sites adjacent to urban areas.  This has plainly not been 

achieved in the case of SDS2, or for many other parcels/sites in the borough. 

 
21. Area B to the south of the stream is encroaching into the Green Belt, causing 

significant visual and spatial harm to the Green Belt.  This is in direct conflict with the 

essential characteristics of the Green Belt (NPPF paragraph 79) and in conflict with 

national purpose 3.  It is also, arguably, in conflict with national purpose 1 if Welwyn 

Garden City is considered to be a “large built-up area” (NPPF and PPG do not define a 

large built-up area, so that discretion rests with the Inspector). 

 
22. Regardless of whether, or not, Welwyn Garden City is considered by the Inspector to 

be a large built-up area for the application of Purpose 1, the allocation of the southern  
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area of SDS2 causes the outward spread of Welwyn Garden City at its periphery in an 

untidy and irregular way.  That is a material consideration for the soundness of this 

allocation. 

 
 

23. With regard to mitigation, the Northern Area A is well-defined and largely contained.  

The need for additional mitigation in respect of Green Belt harm would therefore be 

limited and achievable.  The Southern Area B is not capable of mitigation due to the 

topography of the land, its setting in the wider landscape and the significant short, 

medium and long range views into the site. 

 

24. The topography of SDS2 does not assist the mitigation of Area B because there are 

local, medium and long distance views into the open area to the north of the A414.  

The proposition of a bund along the A414 dual carriageway, in order to protect the 

new homes from the noise and air pollution, is counter-productive to the openness of 

the Green Belt.  It would be a visual and spatial barrier, which can hardly be promoted 

as mitigation.  Therefore, in seeking to mitigate noise and air pollution from the dual 

carriageway, harm is caused to the openness of the Green Belt from multiple visual 

receptors. 

 
25.  The remark advanced in the final paragraph of Section 1, in the Council’s submission, 

that the NPPF 2012 does not require a sequential approach (i.e. a measured 

comparison or preference) between the suitability and sustainability of potential 

housing sites, suggests that the Council is fully aware of the adverse impacts, but is 

seeking to take a blinkered view of each impact separately.  That approach is in direct 

conflict with paragraphs 7 and 8 and 110 of the NPPF 2012. 

 

Compliance with Policy SADM16 (Ecology and Landscape) 

 
26. The deletion of the southern area of SDS2 from the submitted Plan will enhance both 

the creation and the value of the Green Corridor. 
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27. Due to the topography of the land, particularly in the southern area of SDS2, there is 

potential for significant harm to the rising landscape.  Seeking to hide that landscape 

with a bund is not mitigation.  The landscape should be enjoyed from transport 

corridors, not artificially concealed. 

 
28. Furthermore, the harm in the evening and night time should also be considered 

carefully, where light pollution would have an adverse impact on the ecology and 

landscape assets. 

 

29. In addition to the site itself, the land in its broader setting, forms an important 

backdrop to the setting of Hatfield House.  The landscape setting of this important  

Grade I Listed Building (childhood home of Queen Elizabeth I) is an integral and vital 

part of the historic landscape. 

 
30. NPPF Paragraph 129 requires a Local Planning Authority to identify and assess the 

particular significance of any heritage asset that may be affected by a proposal, 

including the setting of that asset.  There are detailed objections from the Gascoyne 

Cecil Estate which are directly related to the harm which will be caused to the setting 

of Hatfield House.  These objections have not been adequately or reasonably 

addressed by the Council and therefore remain extant.  The allocation of the southern 

area of SDS2 would therefore make the Plan unsound and at risk of challenge under 

Section 113 of the Planning and Compulsory Purchase Act 2004. 

 
31. The Council seeks to dismiss a sequential approach to measuring the comparable 

suitability of alternative sites, but this is a prime example where the Council cannot 

justify the allocation of the southern area of SDS2 when compared to other more 

suitable and sustainable sites in the four large villages within the borough.  It therefore 

seeks to prevent that comparison. 
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32. NPPF Paragraph 110 specifically requires a sequential approach to site allocations, 

during the preparation of a Local Plan, where there might be harm to the natural 

environment.  It states; 

 
“in preparing plans to meet development needs, the aim should be to minimise 

pollution and other adverse effects on the local and natural environment.  Plans should 

allocate land with the least environmental or amenity value…..” 

 
33. In apparent disregard to paragraph 110, WHBC seeks to advocate that no such 

consideration of pollution or other adverse effects should be compared against more 

suitable alternative sites, unless that harm is a “showstopper”.  That is not what NPPF 

paragraph 110 says. 

 

34. At paragraph 118, the NPPF looks ahead to the planning application process.  It states; 

 
“When determining planning applications, local planning authorities should aim to 

conserve and enhance biodiversity by applying the following principles; 

 

• If significant harm resulting from development cannot be avoided (through 

locating on an alternative site with less harmful impacts)…..then planning 

permission should be refused. 

 
35. Whilst recognising that the test in NPPF paragraph 118 is “significant harm”, it should 

be born in mind that, should such harm emerge in evidence at the planning application 

stage, SDS2 would be lost to the housing trajectory.  As a Green Belt authority, there 

would be no opportunity to replace SDS2 until the Plan was renewed or reviewed.   

 

36. Having regard to not only SADM 16, but also SADM 18, there is a significant risk that 

the adverse impacts to surface water and groundwater contamination from the 

adjacent unregulated landfill site (which is topographically higher than the proposed 

housing site to the south of SDS2) will cause environmental pollution that has not yet 
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been adequately tested or approved by the statutory regulators.  This places the 

allocation of the land to the south of SDS2 at risk of failing to deliver new homes within 

the Plan period, or at all. 

 
EX186B Noise Mitigation 
 

37. The southern part of SDS2 is located immediately adjacent to the A414 dual 

carriageway (70 mph speed limit) which is the main east/west strategic road running 

through the Welwyn Hatfield Borough.  It is a very busy dual carriageway.  Many of 

the vehicles which use the A414 are large HGVs, causing engine, road friction, air 

displacement noise and atmospheric pollution. 

 

38. Immediately adjacent to the western boundary of SDS2 (the southern part) is the 

Burnside Concrete Crushing and Waste Reclamation Centre, which crushes 250,000 

tonnes of concrete each year (1,000 tonnes per working day). 

[Note: See the statement of January 2018 - submitted by Iceni to the Examination on behalf of B P 

Mitchell.] 

 
39. B P Mitchell is expanding its operations at Burnside, which assists in preserving the 

excavation of ground minerals (mainly sand and gravel). 

 
40. Despite the very best efforts of B P Mitchell, its operation creates both unavoidable 

noise and dust.  With the prevailing wind from the west, that noise and dust which 

might escape the premises would blow over the southern area of SDS2.  This will lead 

to complaints from residents and potentially the curtailment of the Burnside facility.  

That is a predictable outcome. 

 
41. According to the Hertfordshire County Council adopted Minerals Local Plan 2015, the 

average sales of sand and gravel in Hertfordshire was 1.2 million tonnes per annum 

for the past ten years, of which 60% is used within Hertfordshire.  Burnside recycles 

250,000 tonnes per annum, which represents the equivalent to 21% of total annual  

 



 

 
9 

 

 

sales.  This contributes to 1/5th less requirement for extraction from the ground with 

all of the associated ecological and environmental benefits. 

 
42. In the Hertfordshire Minerals Local Plan Consultation Draft 2017 (HCC Draft Mineral 

Plan)  the objectives include (Obj3); “To encourage the sustainable use of minerals by 

utilising secondary and recycled aggregates which will reduce the reliance on primary 

won aggregates.” 

 
43. Policy 2 in the HCC Draft Mineral Plan (Climate Change) includes a specific 

requirement to: “The use and production of secondary and recycled aggregates”. 

 
44. Policy 6 in the HCC Draft Mineral Plan is more detailed.  It makes clear that HCC will 

(1) support the increased use of secondary and recycled aggregates and (2) HCC will 

support proposed facilities for processing, distribution and re-processing of 

aggregates.  However, this is conditional upon (1) not causing an adverse impact on 

amenity or human health and (2) not causing an adverse cumulative impact on the 

local area.  Both of these tests would curtail the operation and expansion of the 

Burnside facility if the southern area of SDS2 is developed for housing. 

 
45. The reuse of crushed concrete is a highly sustainable and environmentally positive 

operation which should not be prejudiced or curtailed by the irresponsible location of 

new housing in close proximity to that use. 

 
46. It would be unsound to adopt a Plan which causes people in new housing to be 

brought to a bad neighbour, with the obvious consequence of complaints, petitions 

and attempts to stop or curtail the offending activity, especially where that activity 

preceded the housing development.  That would result in the WHBC Local Plan being 

in direct conflict with paragraph 123 of the NPPF 2012 and in conflict with the HCC 

Mineral Plan, which would make the proposed allocation of the southern part of SDS2 

in the WHBC Plan unsound. 
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47. Paragraph 121 of NPPF 2012 makes clear that planning policies should ensure that a 

site is suitable, including from pollution arising from former activities.  WHBC is fully 

aware that SDS2 is adjacent to an unregulated landfill site, where toxic waste has been 

allegedly buried in the ground over a very long and undocumented period.  The 

Council has not presented suitable evidence to the Examination that the ground is safe 

or that surface water or ground water would not pose a hazard to the houses on SDS2.  

This is not a matter which should be left until planning application stage because, due 

to the obvious topography of the land, there is a high probability that the southern 

area of SDS2 will not be deliverable. 

 
48. This is, again, a relevant consideration for the preferable allocation of more suitable 

and sustainable sites, particularly where those more suitable and sustainable sites 

have been clearly identified and recommended for allocation by the Council’s planning 

officers, but rejected by Members, without any justifiable reason. 

 
Conclusion 
 

49. The Council’s letter of 19 June 2020 (EX201) concludes by stating; 

 

“Reasonable professional judgement has been used to assess the capacity of this site 

and no showstoppers have been identified”. 

 

50. The Council has confused and misdirected itself.  Firstly, it is not the capacity of the 

site which is in question, it is the suitability and sustainability of the site which should 

be assessed and tested.  A test of “no showstoppers” has no standing in the NPPF, PPG 

or Ministerial guidance.  To apply such a test, which seeks to brush aside the proper 

consideration of cumulative adverse impacts, would invite legal challenge. 
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51. The Council has identified a wide range of alternative housing sites which have been 

found to be “suitable, available and deliverable” in its HELAA and to be “reasonable 

alternatives” in its Sustainability Appraisal, which have not been allocated without 

reason or rational explanation.  Whether these are considered “sequentially” 

preferable or “comparably” preferable is of no significance to the test of soundness.  

The fact remains that the Council should allocate the most suitable and sustainable 

sites ahead of those sites which are less suitable or sustainable, unless there is a 

compelling reason, with a rational explanation, not to do so.   

 
52. The allocation of the Southern area of SDS2 would not, under any circumstances, be 

sound for a host of planning, environmental and sustainability reasons.  Therefore the 

Southern area of that site should be deleted from the submission Plan. 

 

 

Alan W D Perkins FRICS 

24 October 2020 
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